COVID-19: Legal Considerations for Resuming In-Person Services – What about Vaccination Requirements?
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Now that more people have received the COVID-19 vaccine, some social workers want to know if they should resume in-person services. NASW recommends that social workers continue to follow the Centers for Disease Control and Prevention (CDC) recommendations,1 as they are updated from time to time, when considering when and how to resume in-person services to clients. As of this writing, the CDC continues to recommend the use of personal protective equipment (e.g., masks) and social distancing in indoor healthcare settings. 
The Notes to this article include links to current CDC guidance for healthcare settings, healthcare workers, and non-healthcare settings. It is unclear how the CDC would characterize a typical social worker’s office (non-institutional), but we are taking the conservative view that it should be treated as a healthcare setting.
Be sure to review our companion article, COVID-19: Legal Considerations for Social Workers Resuming In-Person Services (May 2020), which reminds social workers to:
1. Be aware of their state and local reopening orders;
2. Determine whether any temporary orders in their state or other states where they have been practicing or plan to practice – including orders affecting the delivery of clinical health care via technology, or practice by out-of-state providers – have been rescinded or revised;
3. Adhere to any state and local governments’ directives regarding, e.g., social distancing, use of personal protective equipment (PPE), and other protective measures, which vary from state to state (and sometimes within a state); and
4. Develop and implement appropriate safety policies, in accordance with federal, state, and local regulations, and industry best practices for healthcare settings.

Frequently Asked Questions

Can I refuse to provide in-person sessions to clients who have not been fully vaccinated with the COVID-19 vaccine?  
From a legal and ethical perspective, social workers can generally refuse to treat a client as long as the refusal is not discriminatory in nature, so a policy against providing in-person services to unvaccinated clients should be permissible.2 Ideally, teletherapy can be offered as an alternative, although there may be cases where an unvaccinated client cannot be adequately treated through teletherapy. These cases should be evaluated (with documentation) on an individual basis.  
Will my insurance cover any potential liability if I require proof of vaccination before treating a client in person? 
This will depend on the facts of the situation as well as the specific coverage and exclusions in your insurance policies and how they are interpreted, so it is important to confirm this with your malpractice insurance carrier (e.g., NASW Assurance Services Inc.) prior to doing so. Since aspects of COVID-19 coverage will be a novel issue, the insurance industry anticipates that in some cases the courts will have to determine coverage boundaries. 
Should I require clients to sign a waiver of liability or a consent form prior to receiving in-person services?
Generally, waivers that cover willful, intentional or reckless conduct are not valid. This means clients cannot waive liability for malpractice, gross negligence, or similar violations, although a waiver of liability for exposure to Covid-19 might protect the social worker in other situations.

Better practice may be to require an informed consent that documents (a) acknowledgement of risks and potential for disclosures; (b) required safety protocols; and (c) a statement that both the client and social worker are fully vaccinated against Covid-19. This documentation, provided the safety protocols are documented and followed, should reduce the risk of a lawsuit and help demonstrate that the social worker exercised reasonable care. NASW has developed a template, Consent for In-Person Therapy for Those Vaccinated Against Covid-19 (found at the end of this article), updated for social workers who have themselves been vaccinated and who will require proof of client vaccination before providing in-person treatment. (If you have not been vaccinated and/or will not require clients to be vaccinated before seeing them in person, then continue using Consent for In-Person Social Work Services During Covid-19 Pandemic.) The form should be customized for your own practice, and the boxed notice at the bottom of the form should be removed. Please note that this consent form is not a substitute for your usual intake or other consent forms – it is an additional form to address the risks of Covid-19.

What should a social worker do if a client refuses the delivery of clinical health care services via technology, when the social worker is not offering them in-person sessions because the client has not been vaccinated?
If an existing client refuses the delivery of clinical health care services via technology when the provider is not offering them in-person services, then the social worker should make an effort to assist the client in obtaining services by providing appropriate referrals to other practitioners, in order to ensure continuity of care and avoid abandonment. This is particularly important if the client is in crisis.  NASW members should review the Legal Issue of the Month, Termination: Ending the Therapeutic Relationship-Avoiding Abandonment (March 2015), for more information.


The information in this website is provided as a service to members of the National Association of Social Workers and the social work community for educational and information purposes only and does not constitute legal advice. We provide timely information, but we make no claims, promises or guarantees about the accuracy, completeness, or adequacy of the information contained in or linked to this website and its associated sites. Its transmission is not intended to and does not create a lawyer-client relationship between NASW, LDF, or the author(s), and you. You should not act based solely on the information provided in this website. Laws and court interpretations change frequently, and applicable state laws might not be addressed. Legal advice must be tailored to specific facts and circumstances. Nothing reported here should be used as a substitute for the advice of competent counsel licensed in your jurisdiction.


			
Notes:

1 See the CDC’s Updated Healthcare Infection Prevention and Control Recommendations in Response to COVID-19 Vaccination (posted April 27, 2021; updated as new information becomes available); this applies in healthcare settings. 
See the CDC’s interim guidance for healthcare personnel (updated March 11, 2021, and as new information becomes available), which provides guidance to employers of healthcare workers. 
See the CDC’s Interim Public Health Recommendations for Fully Vaccinated People (updated May 13, 2021, and as new information becomes available); this does not apply to healthcare settings.
2 However, if a social worker denies in-person services to clients who cannot be vaccinated due to health restrictions, that could implicate Americans with Disabilities Act protections. If services are denied to those who are not vaccinated due to religious beliefs, that could implicate protections under the Civil Rights Act of 1964. These situations are beyond the scope of this article.
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Consent for In-Person Therapy for
Those Vaccinated Against Covid-19

[bookmark: Informed_Consent_for_In-Person_Clinical_][bookmark: Services_During_Covid-19_Pandemic]I, 				, consent to participate in in-person psychotherapy sessions with 				 (my therapist) at their place of business.
1. I understand the following with respect to in-person sessions during the Covid-19 pandemic:
a. I understand that Covid-19 is extremely contagious and is spread primarily by person-to-person contact.
b. I understand that my therapist has been fully vaccinated against Covid-19 and has adopted reasonable preventative measures intended to reduce the spread of Covid-19, but there is still a possibility of transmission as a result of attending in-person therapy.
c. I understand that federal and state laws typically authorize public health departments to collect patient information to prevent or control disease and for related public health needs.
d. I understand that my therapist may be required to report Covid-19 related patient information to public health departments, HHS, or the CDC, e.g., for contact tracing or other data collection needs. If reporting is required, only the minimum necessary information will be disclosed.
2. I agree to the following with respect to in-person sessions during the Covid-19 pandemic:
a. I certify that I have been fully vaccinated against Covid-19.
b. I will attach a copy of my vaccine certification to this consent form.
c. I will comply with safety precautions to limit the spread of Covid-19, as directed by my therapist.
d. I will notify my therapist as soon as possible before my appointment if I have symptoms of Covid-19 or anyone in my household has been diagnosed with Covid-19. If this happens, I will cancel my appointment unless my therapist directs me to come in.

I knowingly and willingly consent to have in-person sessions during the Covid-19 pandemic, and I acknowledge the health risk of Covid-19 during this pandemic. I have read the information provided above and discussed it with my therapist, and all of my questions have been answered to my satisfaction.


												
Signature of client/parent/legal guardian			Date


												
Signature of therapist						Date

This sample consent form and related information are provided as a service to members of the National Association of Social Workers and the social work community for educational and information purposes and do not constitute legal advice. We provide timely information, but we make no claims, promises or guarantees about the accuracy, completeness, or adequacy of the information contained in or linked to this website and its associated sites. Its transmission is not intended to and does not create a lawyer-client relationship between NASW, LDF, or the author(s), and you. You should not act based solely on this information. Laws and court interpretations change frequently, and applicable state laws might not be addressed. Legal advice must be tailored to specific facts and circumstances.
Nothing reported here should be used as a substitute for the advice of competent counsel licensed in your jurisdiction.
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